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PROPOSED  GRIEVANCE  PROCEDURE  FOR  PUBLIC  SCHOOL  EMPLOYEES 


The  Institute  of  Government  has  completed  a 
model  grievance  procedure  for  public  school 
employees  (both  teachers  and  nonteaching  em- 
ployees).* This  model,  written  to  help  school 
boards  develop  their  own  grievance  procedures 
uniquely  applicable  to  their  school  system,  is  being 
printed  in  booklet  form  and  will  be  sent  to  all 
North  Carolina  school  boards  within  sixty  days. 
This  bulletin  will  summarize  its  basic  concept  and 
procedures. 

A  few  years  ago,  an  employee  grievance  pro- 
cedure was  unnecessary  except  in  large,  urban 
schools.  Today,  however,  more  and  more  schools 
are  finding  grievance  procedures  necessary  in 
order  to  resolve  grievances  efficiently  and  fairly. 
One  reason  such  procedures  are  now  necessary  is 
that  individual  school  units  have  greatly  increased 
in  size  and  complexity,  so  that  the  relationship 
between  the  teacher  and  the  school  administration 
has  changed.  The  personal  relationship  that 
existed  in  smaller  school  units,  and  still  exist  in 
some,  has  become  very  difficult  to  maintain.  As  a 
result  of  this  increasing  impersonality,  the  num- 
ber of  situations  that  give  rise  to  grievances  have 
increased  and  the  possibility  of  resolving  them 
informally  has  declined. 

A  second  reason  for  a  written  grievance  pro- 
cedure is  that  it  reduces  the  possibility  of  arbi- 


*This  grievance  procedure  is  available  to  all  school  em- 
ployees. If  the  board  chooses,  however,  it  may  limit  the 
procedure  to  the  professional  staff.  The  grievance  pro- 
cedure is  written  in  terms  of  all  employees  because  the 
authors  consider  the  interests  of  academic  and  nonacademic 
employees  to  be  similar  enough  to  obviate  the  need  for 
separate  procedures.  In  this  procedure,  the  same  indi- 
viduals— the  supervisor,  the  principal,  and  the  superinten- 
dent— will  be  involved  and  will  function  in  a  similar 
manner  regardless  of  the  type  of  employee  presenting  the 
grievance. 


tary  and  unfair  action  by  the  school  administra- 
tion. Most  conflicts  can  be  resolved  informally, 
but  on  those  occasions  when  the  employee's  super- 
visor (usually  the  principal)  has  acted  unfairly, 
the  grievance  procedure  provides  a  mechanism  for 
the  superintendent  or  school  board  to  review  and 
correct  the  supervisor's  action. 

A  third  reason  for  a  school  board  to  adopt  a 
grievance  procedure  is  that  it  provides  an  op- 
portunity for  the  employee  to  express  his  ideas 
and  complaint  to  someone  at  a  level  above  his  im- 
mediate supervisor  and  to  be  seriously  listened  to. 
If  his  side  of  the  issue  is  fully  considered,  he  will 
be  more  likely  to  think  he  has  been  dealt  with 
fairly. 

A  fourth  and  related  reason  for  a  grievance 
procedure  is  that  it  gives  the  superintendent  or 
the  hearing  board  an  opportunity  to  explain  the 
reason  and  logic  behind  the  decision  or  action  that 
has  precipitated  the  employee's  complaint. 

The  school  grievance  procedure  should  not  be- 
come or  be  regarded  as  the  primary  way  in  which 
employee  grievances  are  resolved.  The  grievance 
procedure  represents  a  more  formal,  and  thus 
more  expensive,  way  to  resolve  conflicts  and 
should  be  used  only  as  a  last  resort.  The  school 
should  always  encourage  informal  procedures  and 
intermediary  intercessions  to  resolve  the  conflict. 
Only  when  such  other  methods  fail  should  the 
grievance  procedure  be  used. 

The  basic  objective  of  this  proposed  procedure 
is  to  resolve  grievances  as  efficiently  and  in- 
formally as  possible.  The  model  recommends  three 
steps.  The  first,  which  provides  an  established  yet 
informal  procedure  to  resolve  minor  grievances, 
is  an  interview  by  the  employee  with  the  immedi- 
ate supervisor  and  then  with  the  principal  if  he 
is  not  the  immediate  supervisor. 
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The  second  step  consists  of  two  options  and  is 
designed  for  those  grievances  that  the  employee 
considers  serious  enough  to  warrant  consideration 
beyond  the  principal.  In  the  first  option,  the  em- 
ployee appeals  the  principal's  decision  to  the  re- 
view panel.  The  superintendent  receives  a  copy  of 
the  appeal  and  may  reverse  or  modify  the  prin- 
cipal's decision  if  he  wishes.  If  the  superintendent 
chooses  not  to  act  or  does  not  satisfy  the  employee 
with  his  action,  the  review  panel  holds  a  hearing 
and  makes  a  recommendation  to  the  superinten- 
dent. The  panel's  recommendation  is  not  binding 
on  him,  and  his  decision,  if  it  is  not  appealed  to 
the  school  board,  is  final. 

In  the  second  option,  the  initial  appeal  is  to  the 
superintendent,  who  holds  an  interview  similar  to 
that  of  the  principal  and  then  renders  a  decision. 
An  employee  who  is  not  satisfied  with  the  super- 
intendent's decision  may  appeal  that  decision  to  a 
review  panel.  The  panel  holds  a  hearing  and 
renders  a  decision  that,  if  it  is  not  appealed  to  the 
school  board,  is  final  and  binding  on  the  super- 
intendent. 

The  third  stage  of  the  grievance  procedure  pro- 
vides a  final  review  of  the  grievance  by  the  school 
board.  The  review  is  on  the  written  record,  and 
unless  the  action  taken  at  the  lower  levels  was 
arbitrary,  capricious,  or  was  not  supported  by  the 
evidence,  that  action  is  sustained.  This  limited 
type  of  review  by  the  board  of  education  will  keep 
its  involvement  in  the  grievance  procedure  to  a 
minimum. 

The  provisions  listed  below  give  a  capsule  view 
of  the  three  steps  in  the  procedure. 
Step  I:    Review    by    Immediate    Supervisor    and 
Principal 

Section  1.  Basis  for  Grievance 

Section  2.  Initiation  of  Procedure 

a.  Supervisor  Other  than  Principal 

b.  Principal  Is  Supervisor 
Section  3.  Employee's  Interview 
Section  4.  Interview  Procedure 
Section  5.  Records 

Section  6.  Disposition  of  the  Grievance 
Section  7.  Failure  to  Meet  Time  Specifications 
Step  II:    Review  by  Review  Panel  and  Superin- 
tendent 
Option  1.    Review  Panel  Advisory  to  Superin- 
intendent 
Section     1.  Request  for  Review 
Section     2.  Intervention  by  Superintendent 
Section     3.  Review  Panel  Hearing 


Section     4.  Composition  of  Review  Panel 

a.  Members 

b.  Chairman 

Section     5.  Conflict  of  Roles  t 

Section     6.  Hearing  Procedure  I 

Section     7.  Evidence  f 

Section     8.  Questioning  of  Witnesses 
Section     9.  Public  Hearing 
Section  10.  Representation 
Section  11.  Record  of  Hearing 
Section  12.  Review  Panel's  Recommendation 
Section  13.  Decision  of  the  Superintendent 
Section  14.  Failure  to  Meet  Time  Specifica- 
tions 
Option  2.    Revieiv  Panel  Binding  on  Superin- 
tendent 
Section     1.  Request  for  Review 
Section     2.  Employee's  Conference 
Section     3.  Conference  Procedure 
Section     4.  Decision  of  the  Superintendent      ' 
Section     5.  Right  to  Appeal  to  Review  Panel 
Section     6.  Review  Panel  Hearing 
Sections  7-14  are  identical  to  Sections  4-11  in 

Option  1.  1 

Section  15.  Review  Panel's  Decision 
Step  III:    Review  by  Board  of  Education 
Section  1.  Right  to  Review 
Section  2.  Grievance  Record 
Section  3.  Board  of  Education  Review 
A  set  of  forms  to  be  used  in  the  grievance  pro- 
cedure follows  these  sections. 

WHAT  SCHOOL  BOARDS  SHOULD  DO 

I  suggest  to  school  boards  thinking  about  adopt- 
ing a  grievance  procedure  that  they  establish  a 
committee  to  draft  a  proposed  procedure.  This 
committee  should  include  teachers,  administra- 
tors, nonprofessional  employees,  and  perhaps 
parents  and  a  school  board  member.  The  com- 
mittee can  use  the  Institute's  new  booklet,  which 
will  be  mailed  to  school  superintendents  in  early 
spring  as  a  guide,  but  it  should  decide  for  itself 
the  policies  that  are  best  for  its  school  system. 
(Extra  copies  can  be  purchased  from  the  Institute 
for  $2.50  per  copy.)  The  committee's  final  draft 
should  go  to  the  school  board  for  the  board's  con- 
sideration, rewriting,  and  final  adoption  as  official 
school  board  policy.  When  the  procedures  have 
been  adopted,  the  school  board  should  provide  a 
copy  to  each  school  employee. 

When  these  things  have  been  done,  local  boards 
of  education  should  have  a  clear  procedure  for 
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resolving  those  difficult  employee  grievances  that 
informal  procedures  cannot  resolve.  It  will  be  an 
established  method  by  which  teachers  and  other 
employees  can  express  a  complaint  or  problem, 
knowing  that  the  complaint  will  be  acted  upon 
quickly  and  fairly.  Such  a  procedure  is  important 
to  good  school  administration,  and  responsible 
school  management  should  no  longer  rely  on 
vague,  informal  ways  of  resolving  problems  in 
dealing  with  the  demands  of  a  modern  school 
system. 

RECENT  COURT  DECISIONS 

Public  Funds  for  Private  Schools.'  Wolman  v. 
Essex,  342  F.  Supp.  399  (S.D.  Ohio  1972),  aff'd 
mem.,  41  U.S.L.W.  3182  (U.S.  Oct.  3,  1972). 

The  United  States  Supreme  Court  recently 
affirmed  without  opinion  a  three-judge  federal 
district  court  decision  that  had  declared  uncon- 
stitutional an  Ohio  statute  providing  for  educa- 
tional grants  to  parents  who  sent  their  children 
to  nonpublic  schools.  Under  the  statute,  the  State 
Board  of  Education  set  the  grant  ($90  for  the 
1971-72  school  year),  which  was  to  be  applied  for 
by  the  parent  at  the  end  of  each  school  year. 
Approximately  13  per  cent  of  the  parents  of  Ohio 
school  children  were  eligible  for  the  grants  in 
1970-71 ;  of  these  95  per  cent  sent  their  children 
to  Roman  Catholic  schools.  No  restrictions  were 
placed  on  the  use  of  the  grant  money.  The  plain- 
tiff sought  to  enjoin  the  grant  program  on  the 
grounds  that  it  violated  the  First  Amendment's 
establishment  of  religion  clause. 

The  three-judge  district  court  held  the  statute 
unconstitutional  in  a  thorough  opinion  that  traced 
the  development  of  constitutional  doctrine  in  this 
area.  The  court  viewed  the  educational  grant  as 
essentially  a  subsidy  to  parochial  schools ;  passing 
the  money  through  the  hands  of  parents  on  its 
way  to  the  school  treasuries  did  not  remove  the 
constitutional  objections.  Viewed  as  a  subsidy, 
the  Ohio  grant  program  closely  resembles  the 
Pennsylvania  aid  program  that  provided  direct 
support  for  secular  educational  services  in  paro- 
chial schools  and  was  struck  down  by  the  Supreme 
Court  two  years  ago  in  hemon  v.  Kitrtzman, 
403  U.S.  602  (1971). 

The  court  examined  the  Ohio  grant  program  in 
light  of  the  following  three-part  test  enunciated 
in  Lemon:   (1)   The  statute  must  have  a  secular 


1.  The  legal  problems  of  parochial  aid  will  be  discussed 
fully  by  William  A.  Campbell  of  the  Institute  of  Govern- 
ment in  the  1973  Yearbook  of  School  Law. 


legislative  purpose.  (2)  The  statute's  primary 
effect  must  be  one  that  neither  advances  nor  in- 
hibits religion.  (3)  The  statute  must  not  foster 
an  excessive  entanglement  of  government  with 
religion.  The  district  court  found  the  Ohio  pro- 
gram passed  only  the  first  criterion ;  the  statute's 
purpose,  reimbursing  parents  who  send  their 
children  to  private  schools,  was  a  valid  secular 
purpose.  However,  the  statute  failed  the  second 
and  third  parts  of  the  test.  Its  primary  effect  ap- 
pears to  be  one  that  advances  religion ;  in  essence 
it  is  a  state  subsidy  made  to  parochial  schools 
through  the  parents  without  restrictions  on  the 
use  of  the  funds  by  the  recipient  schools.  The 
program  also  involves  an  excessive  entanglement 
of  government  with  religion.  The  court  indicated 
that  a  careful  reading  of  the  Lemon  opinion  shows 
that  the  Supreme  Court  was  concerned  about  two 
different  kinds  of  entanglement — administrative 
and  political.  Here,  there  were  no  problems  with 
administrative  entanglements,  such  as  accounting 
procedures,  but  the  risk  of  excessive  political  en- 
tanglement was  both  real  and  substantial.  The 
education  grant  program  presents  the  likelihood 
that  parochial  school  leaders  and  parents  of  stu- 
dents attending  parochial  schools  will  lobby  both 
the  State  Board  of  Education  and  the  legislature 
for  larger  amounts  of  grants.  This  would  result 
in  political  divisiveness  along  religious  lines,  a 
result  the  Lemon  test  seeks  to  avoid. 

Immediate  Suspension;  Vague  Regulations;  and 
Procedures  for  Expulsion.  Limvood  v.  Board  of 
Education,  City  of  Peoria,  463  F.2d  763  (7th  Cir. 
1972). 

Facts.  Plaintiff,  a  high  school  student  who  had 
attacked  and  struck  other  students,  was  suspended 
without  a  hearing  for  seven  days.  Following  the 
suspension,  a  full  hearing  was  held  by  the  school 
board,  and  the  student  was  then  expelled.  The 
expulsion  was  based  on  a  state  statute  that  allowed 
expulsions  for  "gross  disobedience  or  misconduct" 
and  a  school  regulation  adopted  pursuant  to  it 
providing  that  "physical  assault"  constituted 
"gross  misconduct."  The  student  sued  in  federal 
district  court  on  the  basis  that  the  statute's  vague- 
ness ("gross  disobedience  or  misconduct")  and 
the  failure  to  provide  a  hearing  before  the  seven- 
day  suspension  deprived  him  of  his  due  process 
rights  guaranteed  by  the  Fourteenth  Amendment. 

Holding.  The  Seventh  Circuit  Court  of  Appeals 
affirmed  the  district  court's  dismissal  of  the  stu- 
dent's complaint  and  held  that  neither  the  lan- 
guage of  the  state  statute  nor  the  failure  to  pro- 
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vide  a  hearing  before  the  suspension  violated  due 
process.  The  court  held  that  while  "gross  dis- 
obedience or  misconduct"  would  not,  in  and  of 
itself,  be  sufficiently  definite  to  comply  with  due 
process  standards,  the  school  board  regulations 
adopted  pursuant  to  it  furnished  an  adequate  stan- 
dard upon  which  to  suspend  and  expel.  Since  the 
school  board  regulations  stipulated  that  a  physical 
assault  on  another  student  would  constitute  gross 
misconduct,  the  student  should  have  known  that 
he  could  be  suspended  or  expelled  on  the  basis  of 
his  conduct.  [Note:  North  Carolina  school  statutes 
suffer  from  a  vagueness  similar  to  that  of  the 
Illinois  statutes.  G.S.  115-147  authorizes  dismissal 
or  suspension  if  a  pupil  "willfully  and  persistently 
violates  the  rules  of  the  school  or  who  may  be 
guilty  of  immoral  or  disreputable  conduct,  or  who 
may  be  a  menace  to  the  school."  The  vagueness 
of  this  statute  can  be  mitigated  by  the  adoption 
of  local  board  regulations.  See  Phay  and  Cum- 
mings,  Student  Suspension  and  Expulsion:  Pro- 
posed School  Board  Codes  (1970) .] 

With  respect  to  the  seven-day  suspension  with- 
out a  hearing,  the  court  said  that  it  was  a  minor 
disciplinary  penalty,  unlike  a  prolonged  suspen- 
sion or  expulsion,  and  a  hearing  was  not  required 
before  the  punishment  could  be  imposed.  The 
court  also  rejected  the  student's  demands  for  ad- 
ditional procedural  safeguards.  It  said : 

We  reject  appellant's  argument  that  he  was 
entitled  to  a  public  hearing;  appointment  of 
counsel  at  public  expense;  process  to  compel 
the  attendance  of  witnesses;  proof  of  the 
charges  beyond  a  reasonable  doubt;  and  a 
unanimous  decision. 

NEW  PUBLICATIONS 

W.  A.  Campbell,  C.  D.  Liner,  J.  M.  Payne,  and 
R.  E.  Phay.  Report  on  North  Carolina  School 
Finance:  Responses  to  Serrano-Rodnguez.  Insti- 
tute of  Government,  The  University  of  North 
Carolina  at  Chapel  Hill,  1972.  158  pages.  Copies 
are  $3  plus  3%  sales  tax. 

The  Serrano  and  Rodriguez  cases,  which  de- 
clared the  California  and  Texas  systems  of 
financing  public  education  to  be  unconstitutional, 
stimulated  several  Institute  faculty  members  to 
examine  the  possible  implications  of  these  deci- 
sions to  North  Carolina.  In  March,  1972,  they 
began  the  formal  study  that  resulted  in  this  re- 
port. It  presents  and  discusses  the  reasonably 
available  alternative  methods  of  financing  public 
elementary   and   secondary   education    in    North 


Carolina  if  it  should  become  necessary  for  North  "" 
Carolina  to  respond  to  an  affirmance  of  the  Rod- 
riguez decision  by  the  Supreme  Court. 

The  report  begins  with  a  review  of  the  present 
North  Carolina  school  finance  system  and  an 
analysis  of  the  Serrano-Rodriguez  decisions.  It 
then  examines  the  options  open  to  the  state  in 
responding  to  a  specific  judicial  decision;  no  at- 
tempt was  made  to  describe  an  ideal  system  of 
school  finance,  if  such  a  system  exists.  The  re- 
port's primary  focus  is  how  the  state  might  al- 
locate the  burden  of  financing  public  schools  and 
on  the  tax  resources  that  may  be  used  to  pay  the 
costs  of  public  education.  Questions  of  how  funds 
are  to  be  used  by  the  local  .school  administrative 
units  and  the  degree  of  local  control  over  expendi- 
tures that  is  considered  desirable  are  secondary 
concerns,  discussed  only  insofar  as  they  bear  on 
the  constitutional  requirement  of  equality  of  re- 
sources available  for  public  education. 

A  summary  of  the  report  will  be  sent  free  on 
request. 

Leroy  J.  Peterson,  editor.  The  Yearbook  of 
School  Law — 1972.  Topeka,  Kansas:  National 
Organization  on  Legal  Problems  of  Education, 
1972.  302  pages.  Copies  are  $7.95. 

The  twenty-third  edition  of  the  Yearbook  of 
School  Law  has  just  been  released  by  NOLPE, 
the  Yearbook's  new  publisher.  Edited  by  Professor 
Emeritus  Leroy  Peterson  of  the  University  of 
Wisconsin,  the  book  includes  chapters  on  all  the 
major  areas  of  school  law  and  reviews  over  750 
school  cases  reported  in  1972.  School  attorneys 
and  administrators  will  find  the  Yearbook  to  be 
an  important  school  law  reference. 

ANNOUNCEMENTS 

School  Attorneys'  Conference.  February 
2-3  at  the  Institute  of  Government.  This  an- 
nual conference  begins  with  Julius  Chambers 
talking  about  school  litigation  in  the  '70s  and 
concludes  with  a  panel  of  school  board  at- 
torneys discussing  current  suits  against  their 
boards,  most  of  which  were  brought  by  plain- 
tiffs represented  by  Mr.  Chambers.  Other 
presentations  will  consider  such  topics  as 
student  expulsions,  maternity  leave  policies, 
nonrenewal  of  probationary  teachers,  recent 
A.G.  opinions  in  school  law,  and  school 
finance  responses  to  Rodriguez. 

School  Board  Members'  Conference.    May 
8-9  at  the  Institute  of  Government.  Program  i 
and  speakers  to  be  announced.  " 


